
 

AN INTRODUCTION TO CLERKING  

This paper is made available by the Barristers' Clerks 

Association of New South Wales. It has been written with a 

view to assisting those persons who aspire to become 

Barristers' Clerks. It may also assist barristers who have the 
responsibility for engaging new clerks. The Association 

recommends however that, the contents be considered as a 
"guide" only for those who wish to use it. It should not be 

interpreted to imply any rigid application of the matters 

raised. 

Being a Barristers' Clerk entails a great deal of 

responsibility and cannot be taken lightly. The fact that 

so many people are in a posit ion to call  upon the  Clerk, 

perhaps at the one time, can make his task an onerous one. 
The Clerk could not, without assistance, do all that is 

required to achieve the smooth operation of a busy Chambers. 

He should however acquaint himself with and be kept advised 

of all that is necessary. He has to ply many roles and must 

be prepared to fill any gap when the need arises. No 

request to the Clerk is unreasonable unless it can be said 

to  be  "outrageous" .  Much involves the Clerk and, his 

temperament, personality and ability should be such as not 

to enable him to cope but also to reflect credit upon 

himself and his Floor. However, Clerking can be described 

• for may reasons as an "unusual occupation", and it may take 

years to quality the right person. There are short cuts. 

Much of the work performed by the Clerk, with the help of 

his staff, is of an administrative nature, necessary to 

relieve the barr isters of  the  burden of the every day 

problems of Chambers thus enabling them to pursue their 
practices :relieved of unrelated pressures. Clerking 

involves a full participation and interest in all Floor 

activities. The Clerk forms a vital link with the outside 



world - with solicitors, their clients, barristers from 

other chambers and the Courts. The service given at this 

level is of great importance to the reputation to Chambers. 

The Clerk and his assistants may well influence the image of 

Chambers - the performance of it's counsel will give is 

strength and popularity. 

BARRISTERS 

As a beginning it may be of interest for you to know briefly 

something of historical background relating to the legal 

profession - in England and in New South Wales. Barristers 

have existed in the English Legal System for centuries. The 

Oxford Dictionary describes a barrister as a "student-at-law 

who has been called to the Bar and practices as advocate in 

the superior courts of law". According to Halsbury Laws of 

England, the earliest known instance of the use of the word 

"barrister" occurs in a Statute of 1455. 

Radcliffe and Cross record in their book, "A History of the 

English Legal System" that, as from about the year 1300 
significant changes were taking place in the structure of 

the courts and the legal profession. 

During the middle ages, those who were granted the right of 

audience as representatives of litigants in the Royal 

Courts, were known as attorneys. At page 383 of Radcliffe 

and Cross we find the following: 

"Meanwhile, however, as the law became more complicated 

litigants found that it was not always enough to employ 

an attorney however conscientious. The services of an 

expert in the law were required to tell the litigant's 

story to the court or to make this defence in the 
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appropriate forms, and not all attorneys had the 

necessary skill. In the 'narrators' or 'counters' 

employed for this purpose we find the counters and 

attorneys practicing in the Royal Courts began to get a 
professional organization. The attorneys came to be 

regarded as an officer of the court in which they 

practiced. The Courts of Common Pleas and of the 

King's Bench each had a number of attorneys attached to 

them whose services were at the disposal of litigants 

using the court and whose admission to practice in the 

court was controlled by the judges. Some care was 

taken to ensure that unqualified persons should not 

practice. Thus a Statute in 1402 after lamenting that 

many attorneys were 'ignorant and not learned in the 

law', required all candidates for inclusion on the roll 

to be examined by the judges. Meanwhile within the 

body of counters or narrators two clearly marked grades 

had come into being. The older and abler of them 

formed a small class apart, the order of 'Serjeants-at-

law', while the rest formed the societies which we know 
as the Inns of Court (Lincoln's Inn, Inner Temple, 

Middle Temple, Gray's Inn)." 

At Page 385 we read: 

"Barristers other than serjeants were known in the 

Middle Ages as 'apprentices'. Originally no doubt, as the 

word indicates, they were learning at the feet of the 

serjeants, but as the work of the courts increased and 

the Courts of King's bench and Exchequer, in which the 

serjeants had no monopoly, extended their 

jurisdiction, many apprentices became men of 

substantial position." 

Hence the most probable derivation of the word "barrister" and 

what is means to be "called to the Bar". 
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From this time we find also the emergence of Leaders and 

Juniors amongst barristers. Later we trace the beginning of 

the two tier system of the legal profession which we now 

recognize as that of barristers and solicitors. 

As to the background of solicitors we turn again to the 

Oxford for this description: 

"One who conducts, negotiates, or transacts matters on 

behalf of another or others - a representative, agent 

or deputy (1741). One properly qualified and formally 

admitted to practice as a law-agent in any court; 

formerly, one practising in a court of equity, as 

distinct from an attorney (1577)." 

To enlighten oneself further is an interesting historical 

exercise in another direction in that as equity developed we 

find a class of lawyers who continued as attorneys (the 

common law) and those who became solicitors - following the 

course of equity. Centuries later the terms 'attorney' and 

'solicitor'
.
 became synonymous. 

Lawyers in New South Wales date from early colonial times. 

From the book "Legal Education in N.S.W." we discover the 

following: 

"The first lawyers practising their profession in 
N.S.W. were those who came here as convicts. They were 

not admitted to the Courts but nonetheless were on 

occasion allowed to appear in them
.
and also practised 

outside the courts. Their activities engendered 

considerable controversy and, it is said 'the fight to 

be entitled to practice was finally resolved, against 

them, by the third and present Charter of Justice'. 

The first lawyers admitted to practice in N.S.W. were 

the solicitors admitted by the earlier Supreme Court 
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established the Second Charter of Justice of 4 

February, 1814. Although this Court admitted 

solicitors, it admitted no-one to its Bar and 

solicitors acted as advocates. The qualifications for 

admission was prior admiseion as a solicitor, attorney 

or proctor or a writer to the signet in England, 

Scotland or Ireland, or the service of five years 

articles of clerkship with a N.S.W. solicitor, coupled 

with what was 'probably a perfunctory examination as 

to fitness'. This local qualification stemmed from 

the  Imper ia l  Statute 2 (Geo ii c 23) of 1729. 
Solicitors admitted by the Court lost their rights 

when the Court was dissolved and the present Supreme 

Court was established. 

The N.S.W. Act 1823 (Geo iv c 96) authorized the issue 
of a Charter to erect and establish a Court of 

Judicure in N.S.W. to be called Supreme Court of 

N.S.W. The so called third Charter of Justice was 
issued on 13 October, 1823, and having established the 

present Supreme Court, authorized it to approve, admit 

and enroll barristers and advocates in Great Britain 
or Ireland and attorneys solicitors and the like 

persons admitted in the Courts of Great Britain or 

Ireland to act in the character of barristers and 

advocates and proctors, attorneys and solicitors in 
the Court. 

Little is known of the origin of the Barristers' Clerk. 

Suffice it to say that such a person was described in the 

year 1660. Reference to a Barristers' Clerk is again made 

in 1762. Clerks to the Bar in England have therefore 

enjoyed a long and distinguished record. 

There is no known record of the early Clerks in Sydney. It 

is known however that Tom Ozard was a Clerk in 1912 and 

r e m a i n e d  a s  s u c h  u n t i l  t h e  l a t e  f i f t i e s .  
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Barristers practice as individuals and cannot group 

themselves in partnership. There are very limited ways in 

which they may advertise themselves as such. Their work 

comes in the form of a brief requiring them to do a certain 

thing and is known as instructions.These instructions are 

given by solicitors acting in turn on instructions from 

their clients to brief a barrister. It is a recognized 

practice that the clients and witnesses should only be seen 

in conference, without a solicitor or his clerk being 

present, only in exceptional circumstances. Lay clients 

should be discouraged from making direct contact with 

barristers unless circumstances demand otherwise. 

Barristers may not visit the office of a solicitor for the 

purpose of conducting professional business other than 

provided for in the Bar Rules. They may of course visit 

On the conduct of their own business or for social events 

where others are present. 

In a technical sense, a barrister cannot instruct another 

barrister. 

The Bar governs it's house, amongst other ways, by a 

seniority system. The strength, solidarity and independence 

of the Bar has to a large extent been maintained by an 

observance of this system. The Bar looks to it's Clerks for 

support in maintaining it's traditional role and for 

providing a high standard of service. 

Acquaint yourself with the personalities, frailties, and 

idiosyncrasies of each floor member and give consideration 

to each accordingly. Share with them their successes and 

their losses. 



 

THE CHAMBERS SYSTEM 

All Chambers function basically in the same way. A 

president who is usually the Senior Barrister and a Floor 

Secretary - a man with broad shoulders. With these people 

the Clerk will work closely. He may seek their advice -

they may ask his opinion- upon matters which concern the 

happiness and well being of the Floor. Harmony is of great 

importance. 

SOME ADMINISTRATIVE MATTERS WHICH MAY INVOLVE THE CLERK 

1. Running of Floor accounts (the common fund) 

2. Collection of Floor fees - Floor banking records 

3; Paying of staff wages 

4. Keeping wages, taxation and insurance records etc. 

5. Seeing accounts for Floor expenses are paid when 

approved and passed for payment by Floor Secretary 

6. Keeping accurate records of receipts and expenditure and 

advising of Floor budgets. (These items may in some 

Chambers be the responsibility of the Floor 

Secretary and/or a bookkeeper who comes in one day per 

week. The Clerk should acquaint himself with whatever 

method is used. He may have to do some or all of them 

on occasions). 

7. Keeping petty cash and stamp expenditure records 

8. Floor housekeeping (the kitchen, fridge supplies etc.) 

9.  Staff supe rv i s i on  ) 

10. Selection o f  new s t a f f  ) Would not include private 

secretaries 

11. Staff welfare and training )  

12. Stationery 

13. Reception and switchboard 

14. Photocopying 

15. Floor libraries (not as to noting-up) (Many of the 

latter items would not be shared with staff) 



 

SOME GENERAL MATTERS OF IMPORTANCE ARE: 

The ratio of staff to the number of barristers on a Floor 

can present some difficulties. Requests by members at times 

are unpredictable. 

You may have to decide the order of priority as to the 

urgency of each task in relation to other demands. Most 

barristers are not "administration minded". Systems may be 

devised but barristers tend to "manipulate" them to suit 

their own individual requirements. Be this as it may you 

should always be tolerant. There will be occasions when it 

won't be easy. 

Whilst it is very necessary for a Clerk to be free to move 

about, being at the Floor as much as possible is valuable to 

your principals for it is there that most of the days work 

will involve you. Unless the staff situation or the needs 

of your principals demand that you be absent, try not to be 

away unnecessarily. It is at the Floor that you are most 

needed. 

Learn as much as possible about the practice and procedure 

of the law. The areas of responsibility of barristers and 

solicitors. How litigation starts and ends. What 

constitutes instructions (the brief - when is a barrister 

retained - can he refuse a brief and under what 

circumstances, etc. The indictment, the summons. Knowledge 

of these matters will greatly assist you and help you to 

understand some of the language of the law. 

The Courts and various jurisdictions. 

The function of Judges and Magistrates. 

The working knowledge of the Rules of the Bar. 

Law Reports and Text Books. 
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A good working relationship with your fellow Clerks is 

essential. 

They can and will help you with problems. Get to know them 

and the ways in which they operate. Their experience may be 

greater than yours. 

Get to know the List Clerks in the different jurisdictions. 

They form an important link in the chain of communications. 
They might do very well without your help - you won't be 

very successful without their assistance. 

Associates and tipstaves to the Judges are also important 
people to know as they can be very helpful. 

As far as possible check all incoming briefs. Learn to 

recognise at a glance that which is a hearing brief and that 

Which is otherwise. If it is a hearing brief without a date 

on the backsheet, look to the observations to counsel for a 

possible clue as to what is happening. 

Assessing when briefs should be returned and aiding 

solicitors who as a consequence need other Counsel. 

Maintain a Master Diary. 

Strive to ensure that Floor members are organised for the 

days work. Jolt memories, if necessary, to ensure 

punctuality at Court or elsewhere. A Clerk must know where 

Floor members are at all times - be it in Court or 

elsewhere. Barristers will look to you to protect them from 

clashes. See them at Court, if necessary, should they be 

running into trouble with cases. They may not be able to 

get a message to you and will rely on you seeing them. It 

can save a lot of time if a brief has to be returned. 

You may be asked to fix consultations and conferences times 



for your principals. Always check their diaries when doing 

SO. 

You may be asked to fix hearing dates for new or adjourned 

cases. This should always be done in consultation with all  

concerned. 

An essential part of a Clerks function is the searching and 

procuring of daily Court Lists. 

Advising Counsel and Solicitors as to fees. 

THE IMPORTANT MATTERS WHICH MAY INVOLVE THE CLERK DIRECTLY 

AND WHICH PROVIDE A PERSONAL SERVICE ARE NUMEROUS. SOME OF . 

THESE ARE: 

1. Matters of a personal and private nature which will 

involve him in absolute trust and loyalty 

2. Matters which relieve his principal of some of the 

administrative problems relating to their practices 

3. Giving advice to his principals; when asked, as to 

their progress and prospects. (You are in the-

business of 'selling Barristers' - get to know your 

product). 

4. Giving guidance to newly called members of Chambers 

5. Advice as to level of fees 

6. Advice as to taking work in other jurisdictions 

7. The workload - overloading 

8. Is it time to apply for silk? 

9. Accepting judicial preferment. 
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CONFIDENTIALITY 

You may become the repository of information which should not 

be disclosed, other than to those entitled to receive it. Be 

cautious of when and to whom you relate those 'choice 

bits of information' which come your way. Barristers 

don't want their private matters spread about and their cases 

should be spoken of in discrete terms. For example, this is 

important to remember when you 'own' opposing counsel in cases. 

They have responsibilities to clients in this regard and so have 
you. When in doubt it.is  better to remain silent. 

Finally, the activities of a Barristers' Clerk range between that 
of a private and confidential secretary to keeping the kitchen 

tidy. Somewhere in-between he will be father-confessor, 

money-lender, travel agent and do most other things. The one 

thing that he must not do is to give legal advice. 

16.4.1980 By Ken Hall for Barristers' Clerks Association 

of New South Wales. 
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